
Office of Chief Counsel 
Internal Revenue Service 

memorandum 
CC:SB:l:T,I:POSTF-168532-01 
PARleqqer 

date: 

to: Brooklyn Appeals 
Attention: Appeals Officer Ber~nard Sarver 

from: Associate Area Counsel 
(Small Ausiness/Self-Employed: Area 1) 

subject:   ------ --------------------
---------- --------------------
------- ------- ------------- Penalty 

This is in response to your request for advice received 
December 19, 2001 and supplemental information received 
February, 2002 and April, 2002. This memorandum 
supersedes our memorandum dated April 18, 2002 and 
should not be cited as precedent. This writing may 
contain privileged information. Any unauthorized 
disclosure of this writing may have an adverse effect 
on privileges, such as the attorney client privilege. 
If disclosure becomes necessary, please contact this 
office for our views. 

You wanted to know whether t~he abatement of the trust fund 
r-ecovery penalty against the above taxpayers was a clixical error 
such that the erroneous abatement could be reassessed after the 
expiration of the assessment statute of limitations. For the 
reasons set forth below, we concur with your conclusion that the 
abatement did not stem from .<i substantive reconsideration of the 
taxpayers' liability as responsible persons. (b)(7)a, (b)(5 )(AWP
  ----- ----- -------- -- ------ ------ ----- ----- ---- ---- ------- --------------- ----
-- -------- ----- ----- ----- ------------ --------------- -------- -- ---------- ----
------ ------- ------ ----- ---- --- -------

?'he facts as we understand them are as follows. Letter 1153, 
dated   --------- ----- ------- was sent to the above two taxpayers (  ------
and ----------- ------------ --em thiit ti!ey were determined to be 
respo-------- officers of   ----- ------------   ------ under I.R.C. s 6672. 
No response was received -------- ------.y ------ and the !:rust i::nd 
recovery penalty (TFRP) was prnpcr~ly assessed against   ------ and 
  -------- on   ----- ---- -------- The 'L'FKP was also assessed a-------- a 
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A protest was mailed on   ----- ---- ------- for all three taxpayers. 
On   ---- ---- -------- the rev------- --------- --epared separate Forms 
187--- ----------- --r Adjustment, requesting abatement of the TFRP 
for all three responsible persons,   ----   ------- and   --------- For 
,111 three taxpayers, t~he reason stat---- u------ -Reason -----
Adjustmerlt," tias "TP filed a protest on   --------- rec'd in mail 
rOOm   --------- Protest is consider tirrely, ----- Mike Sedita, SPf, 
abate ----- ------ssment until after Appeal has made a determination." 
It was i~ater determined by the Appeals Officer that the protest 
was timel~y for   ---- but not for   ------ and   --------- According to 
tile appeals offic---- no staiute ----------n ----- ---cured f~or   ------
or   -------- No facts have been provided to indicate that th--
reve----- officer made a substantive determination that either 
  ------ or   -------- was not a responsible person. 

1. Whether an effective tax abc2tement of   ------ and   --------- 
assessments was made. 

2. Whether the abatement of the TFRP against   ------- and   -------- was 
an administrative error, permitting the assess------- to b--
reinstated after the expir~ation of the assessment statute of 
limitations. 

Under section 6672, "the IRS has a duty to collect and retain 
fr~om certain corporate officers and employees those funds that 
their corporation has un~lawfutly failed to turn over to the 
qn"ernmenlz. " M-r otr E31me, 99 F.3d 740 (5'" Cir. 1~9116) 
(citations omitted). To be hi:~Ld liable? under section 6672, a 

person must be determined tto be responsible under the meaning of 
the statlute and to have wilfu~ly faileii to remit the amounts due 
to the government. Iri. 

  
        
      

  

        

  
  

      

  
  
  

      
  

    

    

    

    



In 1:h~ii.s case, the,I:e is no indicat~i~on in tha i~nformatio:: provided 
that the revw1ue I~ rf:fictr requested t~he abat?mt!nts beca~:se the tax 
was determined tc be excessive, r:crr because the st~atuti? of 
limitations had c;:ipi~red pri.or to t~he assessment. Abatements due 
to excessive taxei; would require determinat~ions by the revenue 
of:ficer that   ------- and   -------- were not l.iabl<: as responsible 
persons. The--- ---- no i------------ in the documents provided to us 
that the revenue (~,fficer made such a determination for eirher 
responsible person. Thus, there were no effective tax abatements 
under I.R.C. S 6404(a) (1): Matter of Buqqe at 745.' The 
assessment statute of limitations was open when the assessments 
were made. Thus, there were no effective tax abatements under 
I.K.C. 5 6404(a)(2). 

Tt appears that the revenue officer requested the abatement 
because he be?ievi:d that the protest received on   ----- ---- -------
was timely. Thus, it appears that the revenue off----- ----- ----
SPf Advisor from whom the revenue officer sought advice believed 
that the assessment was erroneously made because   ------ and   --------
were entitled to appeals consi~deration prior to b------ -ssess-----
HOWeVer~, they were operating under a mistake of fact. The 
assessments were not er-roneous, as required by I.R.C. 
S 6404Ca) (31, because the protests filed by   ------ and   -------- were 
not timely. Rather, it was the abatements t----- ---re e----------- 
under the facts and the revenue officer's substantive 
determination of   ------ and   --------- liabilit~y. 

Further, "[a] distinction must be drawn between a substantive 
reconsideration oft the taxpayer's pliability by the TRS and a 
clerical error comm~iitted by the IRS that has the same effect. 
Whenever an abatement is issued bc:cause of a mi~stdke of fat:t or 
hookkciepinq error, the assessment can be rei~r~:st~ated, at le-:st so 
long as this does not prejudice the taxpayer-." Crawton-Richmond 
Co., In<; 31.1 E‘. Supp. 1184, 1187(S.D.N.Y. 1'170). - 

    
    

  

        

    
    

    



If you have any questi.ons, please call Patrj~cia Kirgqer at (516) 
688-1702. 

LEWIS J. ABRAHAMS 
Associate Area Counse~L 
(Small Business/Self~~~mployed) 

,/? 
i 

PA'TRICIA A. RIEGGEk 
Attorney (SBSE) 
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